7 JEFFREY M. VERDON ¢
LAW GROUP, LLP L

CLIENT ALERT— i

Vi ion

Advanced Estate Planning & Asset Protection Strategies (949) 263-1133 ww.jmvlaw.com

For the past 15 years or so, the Limited Liabiiympany (the “LLC”) has been the preferred busimesgy for tax
and business purposes. The LLC has gained widsdpise because it is a simpler tax and businassste to hold
title to assets such as real property, businespgnt and operating businesses. Although the I9.6wned by
one or more Members, it can be managed by one or ofots Members or by someone who is not a Member

Like the limited partnership (the “LP”), the LLC sigrown in popularity as a vehicle for asset pridec Under
current law, when a Member of a LLC is sued, armslbsequent judgment is rendered against the Merttieer,
remedy available to the holder of the judgmentited a “Charging Order” (the “CQO”). The CO is que to LLCs
and limited partnerships, in that it restricts jindgment creditor’s ability to reach assets ingtueeLLC or LP. The
judgment creditor cannot force the entity to saléets or even make distributions. The judgmerditoeonly
obtains a lien against future distributions thatyrbe@ made to the Member against whom the judgmentokan
issued. The protection from the CO is that it pres the judgment creditor from reaching inside th€ and
attaching its assets. Therefore, the CO limitatiaa made the LLC one of the most popular formausfriess entity
for planners who seek to provide protection fromdaits and other third party claims for their cten

However, in all but four statésa court can go beyond the CO and fashion a rentedid the judgment creditor in
collecting on its judgment. For instance, a Cougy grant the judgment creditor the right to foosel on the
Member's LLC interest. Although the foreclosure would allow the judgmergditor to take over ownership of the
Member’s LLC interest, the judgment creditor rensaimable to reach inside the LLC or in any wayriete with
the assets of the LLC itself. For the Member wbsek his or her LLC Membership interest to a fasale
proceeding, the consequences can be devastatiegjdeBthe Member losing his or her capital accdiantincome
tax purposes, the foreclosure will be treated dsate or exchange” of the membership interestgérmg the
reporting of capital gain, recapture or other inep@il of which could have adverse tax consequeinctge form of
phantom income.

Thus, those who formed their LLC(s) in other thdwe taforementioned four “sole remedy” states mayl fin
themselves in the unenviable position of havingétile their lawsuit for a far larger sum or risie tunintended
income tax consequences of losing their LLC intg¢s@$o the foreclosure remedy.

! Nevada, Alaska, New Jersey, and Oklahoma.
2 The CO with respect to LP interests are genepatiyected from the foreclosure remedy. Generahpaships do not enjoy the
protection of the CO at all.
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SOLUTION:

There are four states (as mentioned above) thittlim CO as the “sole remedy” and do not pernet Member’s
LLC interest to be lost as a result of a foreclessale. One solution would be for the LLC to cleaitg jurisdiction
to one of the four states that have the CO asdblke temedy.”

Another and perhaps more practical, solution wdnddor the Member to establish a newly formed LbNievada
(a sole remedy jurisdiction) and contribute the Ndenship interest to the Nevada LLC in exchangeherNevada
LLC Membership interest of equal valtiéf there are multiple Members of the non-NevadeCl.leach of the
Members should consider exchanging their Memberisitgpest for the Nevada LLC Membership interest.

A further reason to consider Nevada as the staterofation for your LLC is an amendment to takeseffOctober
1, 2009. Steve Oshins, of the law firm of Oshing\&sociates, LLC, and the firm to which this auti®presently
serving as Of Counsel, was responsible for the tieVagislation. Senate Bill 350 was signed inte tan May 29,
2009 and is effective as of October 1, 2009. Aiporof the Bill creates a new form of businesstgrdalled a
“Restricted Entity” (the “RE”). While the gift andstate tax planning opportunities are beyond topes of this
article! forming the LLC in Nevada as a RE would creatdasiness purpose” for the new NV LLC, an important
element for successful asset protection plannirtge new RE rules create a restriction on liquidathre LLC for up
to 10 years, which, according to Mr. Oshins’ agjelould result in additional transfer tax discauot 10% to 30%
or more, producing significant estate and gift lbeenefits. If the Member of the NV LLC interest wesued and
found liable, the judgment creditor would find ifsepplying Nevada law (regardless of the statewimch the
Member resides)

Asset protection is generally one of the primamgsans for the formation of an LLC. Many individsi@nd their
advisors, who have created the LLC, as the enfitghoice, are unaware of the foreclosure remedylabla to
judgment creditors seeking to enforce their claagainst Members of LLCs not otherwise formed in ohe¢he
magnificent four states. This author offers a #@@sand relatively easy solution to “defuse” tipistential time
bomb, should the Member find himself or herselfoired in a nasty lawsuit and the LLC not domicilacone of
the States that has the Sole Remedy CO rules.

% Unless you live in Nevada, your NV LLC will reqeir NV registered agent. The Oshins & Associatie€, law firm can serve as
the resident agent of the Nevada LLC and ensur&litferemains compliant.

* For a detailed discussion on the new RestricteityHaw in Nevada and how it can be used to inooate larger valuation discounts
into your estate and gift tax planning, see: ThevMNkevada Restricted LLC and LP Legislation: A “Wheid “How to?” Guide:
Communiqué September 2009. By Steven J. Oshigs, Es

®> Under the Full Faith and Credit laws of the US &itntion, despite the Member residing outside ef/atla, the Member's state
should apply Nevada law with respect to the COstule
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Is Your LLC a Time Bomb? —_¢
THE SOLUTION “

Client

Owns LLC interestin
“foreclosure” remedy state

Solu.tlon. Client transfers client
LLC interest to new NV LLC
OwnsLLC interestin
Nevada—a sole “charging
order” remedy state

Problem: Client can lose
LLC capital account to
personal creditor

Solution Features:

=  AssetProtection: Client’s personal creditors limited to charging order remedy
under NV law—creditor cannot foreclose on LLC interest

=  Business Purpose: Switch to NV to take advantage of NV's new “Restricted
Entity” LLC / LP laws (effective 10/1/09)

= Othermembers of original (hon-NV) LLC can transfer LLC interest to the new
NV LLC (but are not required to)
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For more information about the information discussed in this Client Alert, or any other income or estate tax planning or asset
protection planning assistance, please contact Jeffrey M. Verdon Law Group, LLP at jeff@jmvlaw.com or 1-800-521-0464.

© 2009 Jeffrey M. Verdon Law Group, LLP

Jeffrey M. Verdon, Esq. is a Managing Partner of Jeffrey M. Verdon Law Group, LLP, a boutique trusts and estates law firm with offices
in Irvine, CA and Las Vegas, NV. The firm, which has specialized in asset and lifestyle protection planning for over 25 years, is rated
“AV” by Martindale Hubbell.

NOTE: This newsletter is a publication of Jeffrey M. Verdon Law Group, LLP and is intended to provide information on recent legal developments.
This report does not create an attorney-clientrela  tionship nor should it be construed as legal advice or an opinion on specific situations. If you do no t
wish to receive future law updates and alerts, plea  se send areply email to newsletter@jmvlaw.com _ asking to be removed from the mailing list.

Circular 230 Disclosure:  To ensure compliance with Treasury Department rules governing tax practice, we inform you that any advice contained herein
(including any attachments) (1) was not written and is not intended to be used, and cannot be used, for the purpose of avoiding any federal tax penalty
that may be imposed on the taxpayer; and (2) may not be used in connection with promoting, marketing or recommending to another person any
transaction or matter addressed herein.
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